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INTRODUCTION AND SUMMARY 

The United States files this brief to respond to new arguments raised in the 
City's Brief In Response To Amicus, filed September 3, 2009, by appellee the City 
of New York (NYC Br.). The federal government filed its initial amicus brief in this 
case to explain the effect of a recent designation and determination by the United 
States Department of State that established, as a matter of federal law, an exemption 
from real property taxes for property owned by foreign governments and used to 
house staff of consular posts or of missions to international organizations (permanent 
missions to the United Nations or the Organization of American States). In the 
Notice issued June 23, 2009, the State Department took action pursuant to its 
authority under the Foreign Missions Act (FMA), 22 U.S.C. § 4301, et seq. See 74 
Fed. Reg. 31788 (July 2, 2009). The liens at issue here are accordingly invalid. 

The City of New York now challenges the interpretation of the FMA that forms 
the basis for the State Department's Notice, relying on new arguments about the 
statute's text, structure, and legislative history. The City's crabbed view of the State 
Department's authority is refuted by the statute's plain language, and that the 
legislative history does not support the City's arguments. The City also argues that 
the Notice is procedurally defective, contending that the Administrative Procedure 
Act (APA) requires public notice and a comment period before promulgating an FMA 
designation and determination. The APA's exception to that procedural requirement 
for foreign affairs matters applies to the State Department's exercise of its core 
function in the diplomatic arena. 1 



1 We addressed the City's other arguments in our principal amicus brief. 



ARGUMENT 

THE NOTICE IS A VALID EXERCISE OF THE STATE 
DEPARTMENT'S FOREIGN MISSIONS ACT AUTHORITY. 

A. The Foreign Missions Act's Broad Statutory Authority 
To Designate And Determine The Benefits Accorded To 
Foreign Missions Empowers the State Department To 
Grant Tax Exemptions As A Matter Of Federal Law. 

1. We explained in our opening amicus brief that the FMA's broad 
statutory language plainly authorizes the State Department's determination that 
foreign government property used for mission staff housing is exempt from state and 
local taxation. See US Br. 3-5. The statutory definition of "benefit" expressly 
delegates to the State Department the authority to specify "such other benefits as the 
Secretary may designate," 22 U.S.C. § 4302(a)(1), and the FMA also provides that 
"[determinations with respect to the meaning and applicability of the term[] * * * 
shall be committed to the discretion of the Secretary," 22 U.S.C. § 4302(b). Thus, 
even if there were any doubt about the proper interpretation of "benefit," as defined 
in § 4302(a)(1), Congress was unequivocal in § 4302(b) that any question about the 
meaning of the term is for the State Department to resolve. 

The City attempts to overcome that extraordinarily broad grant of power to the 
State Department by pointing to the canon of ejusdem generis . See NYC Br. 26-28. 
That interpretive canon - which applies where a statute includes "a list of specific 
items separated by commas and followed by a general or collective term," Ali v. 

Federal Bureau of Prisons , 552 U.S. 214, , 128 S.Ct. 831, 839 (2008) - is not 

applicable here for two reasons, even apart from the express discretionary 
commitment to the State Department to define the meaning of the term. First, the 

2 



FMA's definition of "benefit" contains not a single list of similar items but two 
distinct categories: first, "any acquisition, or authorization for an acquisition," and 
second, the structurally separate category of "such other benefits as the Secretary may 
designate." 22 U.S.C. § 4302(a)(1). The definition begins with a list identifying the 
category of benefits foremost in the minds of legislators (acquisitions); that list 
concludes with the word "and" before "(G) financial and currency exchange 
services." Ibid. The definition then goes on, with another "and" introducing the 
separate phrase that follows: "and includes such other benefits as the Secretary may 
designate." Ibid. Second, § 4302(a)(1) is a self-referential definition. The FMA does 
not define "benefit" by listing things that might be acquired, followed by a distinct 
general term, such as "other goods and services," at the end of the list. Instead, the 
statute uses the defined term again at the end of the definition, confirming that 
"benefit" is a term of art (a point further confirmed by § 43 02(b) 's extraordinary 
commitment of definitional authority to the State Department's discretion). For both 
reasons, ejusdem generis does not limit the broad statutory language of § 4302(a)(1). 

Whatever the significance of the interpretive canon of ejusdem generis as 
applied to the definitional reference to "such other benefits," 22 U.S.C. § 4302(a)(1), 
that canon cannot overcome the FMA's reference to the "discretion" of the State 
Department in § 4302(b). Congress there expressly allocated to the State Department 
the responsibility for determining the appropriate scope of benefit determinations. 
None of the cases cited by the City concerns a statute with such an extraordinary 
commitment of discretionary definitional authority to an Executive Branch agency. 
The express reference to the State Department's discretion further confirms that a 

3 



benefit determination under the FMA represents the "apex" of the "authority of the 
executive branch, always great in the foreign policy field," because the State 
Department's determination is made "pursuant to an express congressional 
authorization." Palestine Information Office v. Schultz , 853 F.2d932, 934 (D.C. Cir. 
1988) (citing Youngstown Sheet & Tube Co. v. Sawyer , 343 U.S. 579, 637 (1952) 
(Jackson, J., concurring)); see also id. at 937. 2 

New York City argues that the State Department has previously sought the 
cooperation of state and local governments concerning the taxation of foreign 
missions, rather than conferring an FMA benefit of tax exemption. See NYC Br. 1 0- 
12. But nearly all of the examples cited by New York City took place before the 
FMA was enacted in 1982, and thus before the State Department could rely on its 
statutory authority to determine benefits for foreign missions. And the fact that the 
State Department has not previously needed to rely on the broad authority in the FMA 
does not diminish the statute's scope. 

Finally, New York City's narrow reading of the meaning of benefits in 
§ 4302(a)(1) is inconsistent with the remainder of the statute, as the City's brief 
acknowledges in a footnote. See NYC Br. 28 n. 1 1 . The express statutory power in 
§§ 4303(2) and 4304(a) to provide benefit determinations intended to "assist" a 
foreign mission demonstrates that the State Department is not limited to imposing 
restrictions on the freedom of foreign missions. While legislators were largely 

2 Massachusetts v. EPA , 549 U.S. 497 (2007), is not to the contrary. See NYC 
Br. 26. The FMA, unlike the Clean Air Act, commits the interpretation of the term 
"benefit" to the discretion of the State Department, and does not impose "defined 
statutory limits" in § 4302(b) Id at 532-533. 
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focused on examples of how the State Department could use the principle of 
reciprocity to inform denials of benefits, the statute also provides broad authority 
intended to give the State Department the flexibility it needs to deal with the full 
range of its responsibilities to regulate foreign missions in this country, including the 
provision of benefits on the basis of reciprocity, or when it is otherwise deemed 
appropriate or necessary to do so. 

The legislative history confirms that Congress viewed "benefits" more broadly. 
For example, a Senate committee report observed that the State Department's 
authority to provide benefits to foreign missions allows the federal government " both 
to * * * exercise more effective control over * * * foreign missions," such as by 
imposing sanctions, "and to enhance the ability of foreign missions to conduct their 
representational duties in the United States," a purpose that contemplates granting 
affirmative benefits. S. Rep. No. 97-283, at 8 (1981); see also ibid, (flexibility is 
desirable and necessary"). Similarly, the Conference Report refers to "a 
determination by the Secretary of State that such benefits should be granted," even 
over the objection of a state or local government, plainly contemplating that the 
FMA's definition of benefits goes well beyond sanctions. H.R. Conf. Rep. No. 97- 
693, at 43 (1982). The City seeks to dismiss that reference as a "non-technical use 
of the term 'benefits. "' NYC Br. 37. But, like the statutory text, that passage reflects 
the discretionary flexibility granted to the State Department in dealing with foreign 
missions. 

Even the provisions relied on by the City demonstrate the flexibility accorded 
the State Department in dealing with foreign missions. For example, the House 

5 



committee report observes, as we have emphasized, that the statute "is replete with 
discretionary authorities." H.R. Rep. No. 97-102 (1981), at 28, quoted in NYC Br. 
23. The City focuses on the report's mention that those authorities may be used to 
impose a sanction. But the committee report demonstrates that the statute is intended 
to "provide the [State Department] flexibility * * * to decide which sanction or other 
response is most appropriate to solve a specific problem." Ibid, (emphasis added). 
Although Congress may not have discussed the other responses in as much detail, the 
legislative history does not support the City's effort to cabin the extraordinarily broad 
and flexible discretionary authority granted by Congress. 

2. Congress granted broad authority to the State Department to determine 
the treatment accorded to foreign missions in this country by designating the 
privileges, immunities, and benefits to be provided to those missions. Where the 
State Department's exercise of that statutory authority creates a conflict with contrary 
state and local law, the Constitution's Supremacy Clause leaves no doubt that state 
law must give way. See U.S. Const., Art. VI, cl. 2. The City's contrary argument 
relies on a misunderstanding of both the FMA's express preemption provision and 
the statute's legislative history. 

a. The FMA plainly contemplates that state and local laws can be subject 
to preemption by the broad grant of authority to the State Department to determine 
benefits. There is no presumption against preemption here. See US Br. 13-17. The 
City suggests that local taxation, like the states' police powers, is presumptively 
protected from preemption. See NYC Br. 1 6 n.7. But the cases cited by the City do 
not establish that proposition, nor do those cases interpret statutes conferring 

6 



discretionary authority on an Executive Branch agency to implement a sweeping 
statutory term, especially in the arena of foreign affairs. 

The statute's sole reference to preemption confirms that the State Department's 
determinations generally may preempt inconsistent state and local laws. The FMA 
singles out narrow categories of state and local law for different treatment - laws 
"regarding zoning, land use, health, safety, or welfare" (but notably not including 
taxation) generally cannot be preempted by a State Department benefits 
determination: 

"Nothing in section 4302, 4303, 4304, or 4305 of this title may be 
construed to preempt any State or municipal law or governmental 
authority regarding zoning, land use, health, safety, or welfare, except 
that a denial by the Secretary involving a benefit for a foreign mission 
within the jurisdiction of a particular State or local government shall be 
controlling." 22 U.S.C. § 4307. 

If the City were correct that the FMA generally prohibits preemption, there would be 

no need for the statute to carve out a safe harbor from preemption for zoning and 

other police powers. 

The City offers a convoluted reading of § 4307 that turns the statute's meaning 

on its head. See NYC Br. 37-41. Inexplicably, the City asserts that the sentence 

quoted above "permit[s] the State Department to preempt only certain local laws - 

laws regarding zoning, land use, health, safety, or welfare, all of which are traditional 

police powers - and to exercise its preemption power only 'negatively.'" Id. at 38. 

But that is precisely the opposite of what the statutory text actually says. The FMA 

specifies that the State Department's benefits determinations under §§ 4302-4304 do 

not preempt the specified categories of state police power laws. That is consistent 
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with the Supreme Court' s and Congress ' recognition that police powers are frequently 
treated differently from other state and local laws. See US Br. 13-16. 

New York City's contrary argument is unexplained and unsupportable. There 
is no way to read the plain language of § 4307 ("[n]othing in section 4302 * * * may 
be construed to preempt any State or municipal law or governmental authority 
regarding zoning") as anything except a limited exception to the general and 
unexceptional rule that the State Department's plenary power to define benefits for 
foreign missions includes the authority to displace contrary state law. 

The proviso that follows the limited prohibition on preemption - "except that 
a denial by the Secretary involving a benefit for a foreign mission within the 
jurisdiction of a particular State or local government shall be controlling," 22 U.S.C. 
§ 4307 - demonstrates the error in the City's interpretation of the statute. That 
proviso embodies the limited role of what the City calls "negative preemption." See, 
e.g. , NYC Br. 6. The proviso in § 4307 allows limited preemption even of laws 
within the listed categories of police powers: if the State Department has denied a 
benefit concerning zoning, land use, health, safety, or welfare, a foreign mission 
cannot rely on state or local law to seek such a benefit at the local level, over the State 
Department's objection. See See H.R. Conf. Rep. No. 97-693, at 40 (1982) ("The 
principal impact of its terms is to preclude reliance on local law, regulation, or 
practice by a foreign mission in an effort to secure benefits contrary to limitations 
imposed by the Secretary."). In other areas - where the limited non-preemption 
provision in § 4307 does not apply - the FMA allows preemption, not just negative 
preemption, thus authorizing the tax exemption in this case. 

8 



b. The City suggests that Congress rejected a broader preemption provision 
in an earlier bill. See NYC Br. 33-34, 37-38. The statutory text and legislative 
history refute that argument. The committee report explained that the earlier 
language, like the text of § 4307 as enacted, was intended to preserve state and local 
regulation of land use, such as zoning. See, e.g. , S. Rep. No. 97-329 (1982), at 17 
("In effect, once the Secretary said 'yes' to a foreign mission in the United States, 
State and local zoning, and regulatory policies would control its location and 
scope."). And like the statute as enacted, a foreign mission could not override the 
State Department's denial of a benefit by relying on state law. Id. at 1 6. That focus 
refutes New York City's suggestion that the earlier bill language was somehow 
intended to provide broader preemptive authority. 

The views of the committee minority suggest a different view, but there is no 
indication in the conference report that the changes - which merely clarify the 
intended purpose of the provision as earlier explained - were adopted because the 
legislature agreed with the minority's understanding of the meaning of the earlier bill 
language. Indeed, the fact that the statute as enacted more precisely reflects the intent 
expressed in the committee report refutes that assumption underlying the City's 
argument. Notably, the final bill did not include the drastic language sought by the 
minority, which would have disavowed virtually all preemptive authority. See 128 
Cong. Rec. 7795 (Apr. 27, 1982) (amendment proposed by Sen. Mathias: "Nothing 
in this title may be construed to preempt any act of a Federal agency or of a State or 
municipal governmental authority, except that a recommendation by the Secretary or 
the Director as to the Federal interest in any State or local proceeding or 
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determination involving the according of benefits to foreign missions within the 
jurisdiction of the respective State or local government shall be given substantial 
weight.") 

The discussion in the conference report, like the text of § 4307 and of the 
related provision in the earlier Senate bill, focuses on the protected police power 
categories of state and local laws. There is no broader discussion of the State 
Department's authority to grant benefits in other areas that could preempt state and 
local law in other, unspecified areas (such as taxation). Thus, the only example given 
in the conference report is the "negative preemption" in the area of land use that is the 
subject of the proviso, as we have explained. See H.R. Conf. Rep. No. 97-693, at 43 
(1982) ("A denial by the Secretary, for example, of a right of a particular foreign 
government to open or maintain a mission within the United States, or a condition 
limiting the number of their personnel or other factors relating to the mission, would 
be controlling. This is consistent with current practice and reflects the policy of 
Federal preemption in foreign relations."). 

The conference report also urges the State Department to work with state and 
local governments to resolve differences concerning the granting of benefits. See 
ibid. Although § 4307 protects state and local police powers from preemption, the 
conference report recognizes that the State Department's determinations concerning 
the requirements of international law "are authoritative." Thus, where the State 
Department determines that a benefit should be granted to foreign missions, but the 
FMA specifies that the state or local government "is not obliged to grant" such a 
benefit - because it implicates the listed police powers protected from preemption - 
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the State Department and the state government should undertake a "productive 

working relationship" designed to "promot[e] foreign policy and national security 

interests," as well as "protect[] local citizen interests." Ibid. That explanation is 

consistent with § 4307's protection of state police powers from preemption, and 

should not be read, as the City mistakenly urges, to limit the preemption of other, 

non-police-power matters, such as taxation. 

Notably, much of the City's argument focuses on legislative consideration of 

a different provision of the FMA, which is not at issue here. The statute includes a 

lengthy and complex provision addressing the location of foreign missions in the 

District of Columbia. See 22 U.S.C. § 4306. That provision establishes standards to 

be considered in locating the many foreign government mission properties in our 

nation's capital. It also includes measures for review of local zoning decisions in that 

context. See, e.g. , 22 U.S.C. § 4306(e). Those provisions generated a great deal of 

discussion in the legislative history, much of which is cited in the City's brief. See, 

e.g. , NYC Br. 35, 39-40. But those provisions are irrelevant to the discussion of 

preemption of anything except zoning in Washington, D.C. 

B. The Administrative Procedure Act Does Not Require 
The State Department To Undertake Public Notice- 
And-Comment Rulemaking. 

1. New York City argues that the State Department Notice was 

"promulgated * * * in violation of the [APA], which required [the Secretary of State] 

to first provide notice and an opportunity for public comment." NYC Br. 55 (citing 

5 U.S.C. § 553(b-d)). No such procedures were required here, as that same APA 

provision expressly exempts determinations that "involve[] a military or foreign 
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affairs function of the United States." 5 U.S.C. § 553(a)(1). This broad foreign- 
affairs exception applies by its terms here, as the State Department's consistent 
practice confirms. 3 

The State Department Notice was final agency action involving a foreign- 
affairs function of the United States, and therefore was well within the APA's 
foreign-affairs exception. The Notice concerned the reciprocal treatment to be 
afforded foreign missions in the United States, an issue that quintessentially arises in, 
relates to, and has consequences for, the foreign affairs of the United States. The 
FMA confirms that the Secretary of State is charged with determining "[t]he treatment 
to be accorded to a foreign mission in the United States," and in doing so should 
consider "the benefits, privileges, and immunities provided to missions of the United 
States in the country or territory represented by that foreign mission as well as matters 
relating to the protection of the interests of the United States." 22 U.S.C. § 4301(c). 
The consideration of both those factors - the reciprocal privileges, immunities, and 
benefits accorded to this nation's missions abroad, as well as the protection of the 
interests of the United States - fundamentally reflect the foreign policy concerns at 
the core of the State Department's mission as the Executive's principal agency in the 
arena of foreign affairs. The express statutory commitment of benefit determinations 
to the discretion of the Secretary of State, 22 U.S.C. § 4302(b) further confirms that 



3 Our principal amicus brief did not discuss the APA because, as the City 
acknowledges, no one has ever suggested, and no court has ever held, that a benefit 
determination under the FMA is subject to notice and comment requirements. See 
NYC Br. 57 n.21. 
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Congress understood such decisions to be indisputably within the APA's foreign- 
affairs exception to notice-and-comment rulemaking. 

The consistent practice of the State Department confirms that conclusion. An 
agency review of more than 30 determinations made under the FMA since its 
enactment in 1982 has found no evidence that the State Department has ever issued 
public notice and sought comment before issuing such determinations. Thus, since 
the enactment of the FMA, the State Department has contemporaneously and 
continually interpreted its authority under the FMA to come within the APA's 
foreign-affairs exception. To our knowledge, this practice of the Department has 
never previously been challenged. This Court (in a different context) has recently 
emphasized the significance of a contemporaneous and longstanding agency practice 
that had never previously been challenged. See Sai Kwan Wong v. Doar, 571 F.3d 
247, 262 (2d Cir. 2009). The State Department's consistent practice here similarly 
warrants respect. 

The Executive's contemporaneous and authoritative interpretation of the APA 
immediately following the enactment of the APA likewise confirms that the State 
Department's Notice is well within the scope of the foreign-affairs exception. The 
Attorney General's Manual on the Administrative Procedure Act, published in 1947, 
is "a contemporaneous interpretation [of the APA] previously given some deference 
by [the Supreme] Court because of the role played by the Department of Justice in 
drafting the legislation." Vermont Yankee Nuclear Power Corp. v. Natural Resources 
Defense Council, Inc. , 435 U.S. 519, 546 (1978) (footnote omitted). The Manual 
describes the APA's foreign-affairs exception as "broad" and "generic," and states 
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that it is "clear that the 'foreign affairs' exemption is not limited to strictly diplomatic 
functions, because the phrase 'diplomatic function' was employed in the January 6, 
1945 draft of the [APA] and was discarded in favor of the broader and more generic 
phrase 'foreign affairs function.'" U.S. Department of Justice, Attorney General's 
Manual on the Administrative Procedures Act 26-27 (1947). "In light of this 
legislative history, it would seem clear that the exception must be construed as 
applicable to most functions of the State Department and to the foreign affairs 
functions of any other agency." Id. at 27. 

Because the Notice concerns our nation's relationship with missions of foreign 
governments within the territory of the United States, it is quintessentially a part of 
the State Department's fundamental diplomatic function (as that term is commonly 
understood, including relations with consular and other missions). It would thus have 
come within even the narrower formulation of diplomatic functions referred to in an 
earlier draft of the APA. Such diplomatic determinations are plainly within the scope 
of the broader foreign-affairs exception as enacted. 

2. New York City argues that the foreign-affairs exception can never apply, 
even to the State Department's diplomatic determinations, unless a court concludes 
that notice and comment rulemaking procedures would "provoke definitely 
undesirable international consequences." NYC Br. 57-58 (quoting Rajah v. Mukasey , 
544 F.3d 427, 437 (2d Cir. 2008) and Zhang v. Slattery, 55 F.3d 732, 745 (2d Cir. 
1 995)). Neither this Court nor any other has never adopted such a sweeping rule. See 
Mast Industries, Inc. v. Regan , 596 F. Supp. 1567, 1582 (Ct. Int'l Trade 1984) ("A 
finding of these consequences has not been considered necessary by courts and a 
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requirement of such a finding would render the 'military or foreign affairs function' 
superfluous since the 'good cause' exception, § 553(b)(B), would apply."). Indeed, 
this Court has never even addressed the applicability of the APA's foreign- affairs 
exception to the core diplomatic functions of the State Department. 

In Zhang , this Court observed that the APA excepts rules involving a military 
or foreign affairs function from its notice-and-comment requirements, "presumably 
to avoid the public airing of matters that might enflame or embarrass relations with 
other countries." 55 F.3d at 744. The Court went on to observe that, "[o]n occasion, 
courts have applied this exception to immigration rules." Ibid, (citing cases). But the 
Court quoted the Ninth Circuit's observation that "[t]he foreign affairs exception 
would become distended if applied to INS actions generally, even though 
immigration matters typically implicate foreign affairs." Ibid, (quoting Yassini v. 
Crosland , 618 F.2d 1356, 1360 n.4 (9th Cir. 1980)). It was thus only in the 
immigration context that this Court raised a concern about the applicability of the 
foreign-affairs exception, and the Court accordingly looked to international 
consequences as one guideline for when the exception would apply in that particular 
context. See also Rajah , 544 F.3d at 437 (upholding immigration program on the 
ground that "[t]here are at least three definitely undesirable international 
consequences that would follow from notice and comment rulemaking"). 

Other courts have routinely and unexceptionally upheld regulations under the 
foreign-affairs exception where the regulations "clearly and directly" involve a 
foreign affairs function. See, e.g. , Mast , 596 F. Supp. at 1582, quoted in Helms v. 
Secretary of Treasury , 721 F. Supp. 1354, 1361 (D.D.C. 1989). The State 
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Department's exercise of its FMA authority to regulate the treatment of foreign 
missions in this country directly and specifically reflects and embodies our nation's 
relations with other governments. The relationship of the United States with foreign 
governments is indisputably a foreign-affairs function, and is within the APA's 
exception to the notice-and-comment requirement. 

In any event, even if there were a requirement that the Court be able to discern 
definitely undesirable international consequences as a basis for invoking the foreign- 
affairs exception, that standard is satisfied here. The State Department Notice 
explained that the benefit designation "is necessary to facilitate relations between the 
United States and foreign states, to protect the interests of the United States, to allow 
for a more cost effective approach to obtaining benefits for U. S. missions abroad, and 
to assist in resolving a dispute affecting U.S. interests and involving foreign 
governments which assert that international law requires the exemption from taxation 
of such diplomatic and consular properties." 74 Fed. Reg. 31788. The assessment 
of property taxes against property owned by foreign governments and used to house 
mission staff had resulted in multiple objections and retaliation from other 
governments. Ibid, (the "dispute has become a major irritant in the United States' 
bilateral relations"; retaliatory measures "have impeded significantly the State 
Department's ability to implement urgent and congressionally mandated security 
improvements to our Nation's diplomatic and consular facilities abroad, imposing 
unacceptable risks to the personnel working in those facilities"); see also U.S. Br. 7-9 
(detailing disputes and retaliation by other governments). In light of those serious 
consequences for the bilateral relations of the United States with foreign 

16 



governments, which would be exacerbated by the delay and controversy 
accompanying public notice and comments, the foreign-affairs exception plainly 
applies here. 

The fact that the State Department's Notice has domestic effects does not 
preclude the applicability of the APA's foreign-affairs exception. This Court and 
others have long recognized that agency action within the foreign-affairs exception 
will typically affect domestic actors. See, e.g. , WBEN, Inc. v. United States , 396 F.2d 
601, 616 (2d Cir.) (Friendly, J.), cert, denied, 393 U.S. 914 (1968) (foreign-affairs 
exception applies where FCC implemented treaty requirement, despite direct 
domestic impact). The D.C. Circuit cited WBEN in upholding a Department of 
Transportation regulation, observing that, in both cases, "the rule does no more than 
carry out obligations to a foreign nation undertaken for purposes of resolving a 
problem requiring coordination (here, work of citizens of each nation within the 
other; there, interference between broadcast signals)." International Bhd. Teamsters 
v. Pena, 17 F.3d 1478, 1486 (D.C. Cir. 1994) ("the rule does no more than carry out 
obligations to a foreign nation undertaken for purposes of resolving a problem 
requiring coordination") (citing WBEN and Mast) . 

New York City suggests that agency actions implementing international 
agreements should be treated differently. See NYC Br. 5 8. But Congress in the FMA 
specifically conferred on the State Department the authority to define privileges, 
immunities, and benefits, including not only those required by international law 
(customary as well as conventional) but also those the State Department deems 
appropriate in the exercise of its broad statutory authority. See US Br. 4 n.4. A 
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benefits determination is thus equivalent - for purposes of the APA's recognition of 
the significance of the diplomatic function - to a determination that international law 
warrants agency action. As in WBEN and Teamsters , this Court should conclude 
here that the APA does not require notice and comment prior to an FMA benefit 
determination. 

CONCLUSION 

For the foregoing reasons, and those set forth in our principal amicus brief, the 
judgment of the district court should be vacated, and the case should be remanded 
with instructions to dismiss. 
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